Navigating

“The Litigation Maze”
2.
ORDERS &
CONTRACTS

part of Howes Percival’s FREE Legal Advice series
Speak to Howes Percival to
help protect your position
and limit any potential
liability. Getting in touch
early saves cost and time in
the long run. We can advise
you and agree a strategy
depending upon the strength
of your evidence.

This causes a real problem for the business. What do you do?

A supplier fails to deliver
goods in accordance with
its contractual obligations,
delaying them by two weeks.

What do you do?

Is there an express right to terminate in the contract?

Yes, there are relevant termination
clauses. Do you have a right to
terminate as a result of the
delayed delivery?

No, there is no express
right to terminate.

Decide that the order is not time-critical and accept
delay. Consider whether you can negotiate a price
decrease or supplier credit by way of compensation.
Whether you can terminate now depends on
whether the delay in delivery constitutes a
“fundamental breach” eg where time is of the
essence. Is the breach fundamental?

You change your mind and want to terminate the
contract. Do you have a right to do this?

No

Yes

No - you will have lost any right to terminate
the contract because you agreed to
accept the late delivery.
You have no right
to terminate

Try speaking to the supplier
with a view to doing a deal.
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Acknowledge the claim
within 14 days and defend
14 days thereafter.
Speak to Howes Percival to
ensure your defence has merit.

The information about legal matters is provided as a general guide
only and should not be relied upon or construed as constituting legal
advice and Howes Percival LLP disclaims liability in relation to its use.
You should seek appropriate legal advice before taking or refraining
from taking any action.
Howes Percival LLP is a limited liability partnership registered in England
and Wales with registered number OC 322781 and is authorised and
regulated by the Solicitors Regulation Authority.

BREATHING NEW LIFE INTO LAW

You can terminate the contract immediately and claim
any losses as a result. Speak to Howes Percival to ensure
you do not inadvertently affirm the contract or waive your right
to terminate.

If you pay within 28 days you
can apply for a Certificate of
Satisfaction and the effect of
the CCJ will be lessened.

You have found another supplier
and refuse to take delivery. The
supplier sues you for damages.
What do you do?

Pay it

Acknowledge the claim within 14
days and defend 14 days thereafter.
Speak to Howes Percival to ensure
your defence has merit.
Leave the claim form on
your desk, you will deal
with it another day.

Yes.
In that case, follow the termination provisions set out in the
contract and claim any losses resulting from the breach.
Speak to Howes Percival to ensure
any notice to terminate is valid.

Failure to respond within 14 days
means that Judgment may be
entered against you.
What do you do?
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You now have a CCJ against the
business which will affect credit
rating. If you do not have a good
reason to set it aside, you will have
to pay it. What do you do?

Do nothing

The debt can be enforced.
Options will include:
• bankrupting a sole trader
• winding up a company
• sheriffs taking away your
aagoods.

Don’t pay it

