Navigating

“The Litigation Maze”
5. DEBT PROTOCOL

You have a customer who has failed to
pay your invoice.

What sort of Letter of Claim should
you send?
Is you debtor an
individual/sole trader?

Yes - The Protocol applies
in most cases and the
Court will expect you to
follow it.

No - The Protocol does not apply. You are
free to set your own deadlines for response
and can send a letter giving 7 days for the
payment of the debt before proceedings
are issued.

Yes - You are
ready to send
a Protocol
compliant letter.

No - Have at least
30 days passed
since the date of the
letter?
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No - The Court will expect
you to wait until 30 days
have passed before you
issue. If not, the court
will take non-compliance
with the Protocol into
account when giving case
management directions.

Are you acting in the
course of a business
whether as a sole trader,
partnership or company?

Yes - The Pre-Action
Protocol for Debt Claims
(“the Protocol”) may
apply.

Have you pulled together: copies of
any written agreement or put together
information on how matters were agreed;
updated any statement of account
you might have; decided whether you
are seeking/calculated interest and/or
administration charges?

No - You will need
to do so before you
can send a Protocol
compliant letter.
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Letter sent
Has the debtor
responded?

Yes - The Court may take
early issuing into account
when considering case
management.

Has the debtor:
Sought time to pay;
Asked to pay by
installments;
Asked for further
information or
documents;
Indicated that debt
advice is being
sought?

No - You should
follow the further
steps expected by
the Protocol.

Yes - Has a claim been issued?

Yes - Have at least 30
days passed since the
date of the letter?

Yes - You are free to issue
a claim for the debt.

No - You ought to do
so to comply with the
Protocol.

EXPERIENCE YOU CAN TRUST. LEGAL ADVICE TO GUIDE YOU.

No - The Protocol does not apply. You can
set your own deadlines in correspondence
but it might still help to see a solicitor.

No - Has the
debt been
paid?

Yes - Congratulations!

Yes to one or all of the above • Sought time to pay and/or asked to pay by
instalments: consider whether the request is
reasonable based on the information provided and
come to an agreement if possible based on the
information given as to the debtors income and
expenditure. If you cannot agree, tell the debtor why
that is.
• Asked for further information or documents: provide
it within 30 days of the request or explain why you
cannot.
• Indicated that debt advce is being sought: wait
a reasonable time for that advice to be taken and
a further response received from the debtor. Extra
time should be given if reasonable. In any event,
wait at least 30 days from the date of receiving the
debtor’s response or providing the debtor with futher
documents/information before issuing a claim.
If the debtor provides only some of the information
requested on the reply form annexed to the letter sent,
you should contact the debtor to discuss that and obtain
any further information you need to understand the
debtor’s position.

No - Have you
considered ADR?

Yes - If it was not successful or not
appropriate here and you have still
not been paid, you are nearly ready
to issue a claim.
Unless you have a valid reason to
issue urgently, have you given the
debtor 14 days’ notice that you
intend to issue a claim?
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Have you been paid or
reached an agreement
about payment?

Yes - Congratulations!
No - If appropriate, you may want to
think about doing so to avoid issuing
and to comply with the Protocol.

